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CORPCORATE DI SCLOSURE STATEMENT
The Def ense Associ ation of New York, Inc. is a not-for-
profit corporation which has no parent conpanies, subsidiaries

or affiliates.



PRELI M NARY STATENMENT

This brief is respectfully submtted on behalf of the
Def ense Association of New York, Inc. (hereinafter "DANY") as

amcus curiae in relation to the appeal which is before this

Court in the above-referenced action.

The purposes of DANY are to bring together by association,
communi cation and organization attorneys and qualified non-
attorneys in the State of New York who devote a substantia
anmount of their professional tinme to the handling of litigated
cases and whose representation in such cases is primarily for
the defense and also those whose practice consists in
representing insurance conpanies, self-insured firns and
corporate defendants; to continue to inprove the services of the
| egal profession to the public; to provide for the exchange
anong the nenbers of this association of such information,
i deas, techniques, procedures and court rulings related to the
handling of Ilitigation as are calculated to enhance the
know edge and inprove the skills of defense |lawers; to el evate
the standard of trial practice and devel op, establish and secure
court adoption or approval of a high standard code of tria
conduct in court matters; to support and work for the
i nprovenent of the adversary system of jurisprudence in our
courts and facilitate and expedite the trial of lawsuits; to

initiate a program of education and information in | aw school s
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and enphasizing trial practice for defense attorneys; to
informits nmenbers and their clients of devel opnents in the
courts and legislatures affecting their practice and by proper
and legitimte nmeans to aid in such devel opnents when they are
in the public interest; to establish an educational programto
di ssem nate knowl edge by neans of sem nars and ot her pedagogi cal
met hods on trial techniques; to pronote inprovenents in the
adm nistration of justice; to encourage pronpt and adequate
paynment of every just personal injury claim and to present
effective resistance to every non-neritorious or inflated claim
to advance the equitable and expeditious handling of disputes
arising under all forns of insurance and surety contracts; to
take part in prograns of public education that pronote safety
and hel p reduce | osses and costs resulting fromaccidents of al
ki nds.

This action raises issues concerning the appropriate
application of CPLR Article 50-B in cases invol ving danmages for
wr ongful death. The net hodol ogy advanced by plaintiff, and
accepted by the lower courts, allows for pre-verdict interest
fromthe date of death on future damages. However, where, as
here, the award for future damages is discounted only to the
date of verdict, as opposed to the date of death, that award
already includes the interest that would have been earned

between the tine of death and the verdict. That being the case,
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plaintiff's nmethod allows for an | nper m ssi bl e doubl e
recovery, which is antithetical to any schenme of just and fair
conpensati on.

Accordingly, the determ nations of the courts bel ow shoul d

be reversed.



STATEMENT OF FACTS

The Danmages Awar ded

Plaintiff's decedent lost his life in a construction site
accident on Septenber 21, 2002. (A 9) (References to the
Appendi x are preceded by "A"). Following the entry of summary
judgnment on the issue of liability on August 14, 2006 (A 8),
this wongful death action proceeded to a seven day trial on
damages in late Novenber 2007. (A 8). The jury awarded
plaintiffs $560,000 for past damages, including $150,000 for
pain and suffering, $310,000 for past |ost earnings, $35,000 for
past | oss of household services, and $65,000 for past |ost of
parental guidance. (A 9). The jury also awarded plaintiff
$2, 650, 000 of future damages, conprised of $2,000,000 for future
| ost earni ngs and $650, 000 for future | oss of parental gui dance.
(A9).

The jury, however, did not award any danages for future
| ost househol d services. Upon the grant of plaintiff's post-
trial notion seeking a new trial as to future |ost househol d
services, the parties stipulated on August 7, 2008 to an award
of $912,000 for future |ost household services for 38 years. (A
36). The total future damages awarded prior to the application
of Article 50-B of the New York Civil Practice Laws and Rul es
("Article 50-B"), therefore, was $3,562, 000.

Thereafter, the award for future Ilost earnings was
5



discounted to a present value as of the date of the verdict
of $1,743,594. (A 44). The award for future |ost household
servi ces was discounted to a present value as of the date of the
verdict of $783,064. (A 44). The award for future |ost parental
gui dance was di scounted to a present value as of the date of the
verdi ct of $578,190. (A 44)
Plaintiff's Proposed Judgment

Plaintiff served a proposed Article 50-B judgnment on or
about August 25, 2008, which was noticed for settlenent on
Sept enber 7, 2008. (A 35-46). While correctly applying the
conplex Article 50-B fornmula to nost aspects of the judgnent,
t he proposed judgnent al so included a cal culation of pre-verdict
interest on future wongful death damages. Specifically, the
proposed judgment further discounted the award for future | ost
earni ngs, already discounted to the present value at the tine of
verdict, to a present value as of the date of death of
$1, 396, 424. (A 44). It further discounted the already
di scounted award for future | ost household services to a present
value as of the date of death of $627,460, and the already
di scounted award for future |ost parental guidance and further
discounted to a present value as of the date of death of
$463,581. (A 44). The plaintiff's proposed judgnent then
cal cul ated pre-verdict interest on the tw ce discounted future

wrongful death danages fromthe date of death. (A 44).
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The Def endant’ s Proposed Count erj udgnent

Def endant served a proposed |udgnent which  was
substantially simlar to the plaintiff's proposed judgnment wth
t he exception of the calculation of pre-judgnment interest. (A
60- 70) . The defendant’s proposed judgnent discounted future
danmages i n excess of $250,000 to present value as of the date of
verdict for the purpose of calculating attorney’'s fees and pre-
judgment interest, as required under Article 50-B. (A 60-70). It
al so cal cul ated the present value of the annuity contract for
future damages in excess of $250,000. (A 63).

However, unlike the plaintiff's proposed judgnent, which
calcul ated pre-verdict interest on the future wongful death
damages conponent of the award from the date of death,
def endant’ s proposed judgnment provided for interest on the non-
[ unp sumportion of the future wongful death danages award from
the date of the liability verdict. (A 62-63).

Plaintiff's Qpposition to Defendant’s Proposed Judgment

On Cctober 17, 2008, plaintiff submtted a revi sed proposed
judgnent along with two affirmations from his attorney and
anot her affirmation fromthe general counsel of a company which
brokers structured settlenents (A 71-104). This latter
affirmation, from Martin Jacobson, Esq., further enunerated
plaintiff's position that interest on the future wongful death

danmages was to be calculated fromthe date of death. (A 95-104).
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Entry of Judgnent and Defendant’s Motion to Resettle

On Cctober 23, 2008, the trial court entered plaintiff's
proposed judgnent. (A 8-23). On or about Decenber 15, 2008,
def endant noved to resettle the judgnment on the ground that the

judgnent was contrary to this Court’s holding in M| brandt v.

A.P. Geen Refractories Co., 79 Ny2d 26, 580 N.Y.S 2d 147

(1992). (A 106-124). That application was supported by an
affidavit of Fred Goldman, Ph.D., an econom st having
significant experience in the preparation of judgnents pursuant
to Article 50-B. (A 126- 131). Dr. Goldman explained in his
affidavit that because a judgnment under Article 50-B discounts
future damages to the date of verdict, further discounting to
the date of death results in a double recovery of pre-verdict
interest on future damages. (A 130).

Shortly after the defendant’s notion was filed, the parties
entered into the first of two stipulations which limted the
di spute to the sole issue of whether the trial court correctly
di scounted future wongful death damages back to the date of
death and awarded interest from the date of death to date of
j udgnment. (RA 3-8).

The trial court, by order entered April 1, 2009, construed
defendant’s application as one for reargunent and denied

defendant’s notion. (A 33).



Def endant’s Appeal from the Judgnent and O der
Denyi ng Resettl| enment

Def endant tinely appealed from both the judgnent and the
trial court’s order denying its notion for resettlenent. (A 4-
5; 29-30). The parties entered into a second stipulation on
Decenber 29, 2009, relating to the scope of the appeal and the
parties’ obligations which would accrue as a result of the
issue’s determnation. (RA 1-2). As linmted by the stipulation,
the sole issue before the Appellate D vision, First Departnent
was whether the trial court erred in discounting the future
wrongful death damages back to the date of death and awardi ng
pre-verdict interest on those damages fromthe date of death to
the date of verdict (RA 1).

By Decision and Order dated March 2, 2010, the Appellate
Di vi si on unani nously reversed the judgnment insofar as appeal ed
from and remanded the matter to the trial court for a
cal culation of interest only on the non-lunp sumportion of the
future wongful death damages commrencing on the date of the

verdict. (A 177-178); Toledo v. Iglesia N Christo, 71 A D.3d

404, 894 N.Y.S.2d 869 (1°' Dep't 2010).



Plaintiff's Mdtion to Reargue in the Appellate D vision
Thereafter, plaintiffs noved for r ear gument or,
alternatively, leave to appeal to this Court. By Decision and
Order dated July 6, 2010, the Appellate Division granted
plaintiff's notion and, upon reargunent, w thout explaining any
error in its prior decision, vacated and recall ed that decision
and affirmed the judgnment of the trial court. (A 172-173);

Toledo v. Iglesia N Christo, 75 A D.3d 436, 903 N.VY.S.2d 741

(1°' Dept. 2010).
This Court then granted |eave to appeal on Cctober 26,

2010. (A 164).
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PO NT |

THE METHODOLOGY ADOPTED BY THE COURTS
BELOW ALLOW FOR AN | MPERM SSI BLE
DOUBLE RECOVERY

The issue before this Court is whether the trial court
correctly discounted future wongful death danages to the date
of death and awarded interest fromthe date of death to the date
of judgnent. It is respectfully submtted that the Suprene
Court erroneously answered this issue in the affirmative, and
the Appellate Division inproperly reversed itself wthout
expl anation and agreed with the trial court. These holdings are
contradicted by this Court’s precedent and the intent of Article
50- B.

Mich like its conpanion statute 50-A, 50-B was a "technica
adm nistrative schenme [] intended to regulate and structure
paynment, and [it] should not be construed in such a way as to
increase the underlying liability owed by defendants.”

(enmphasi s added) (citation omtted). Pay v. State, 87 N.Y.2d

1011, 1013, 643 N.Y.S.2d 467, 468 (1996). Both 50-A and 50-B
were part of a |larger package of tort-reforml egislation (see,
Menor andum of State Consuner Protection Board, Bill Jacket,
L. 1986, ch. 682) and were devised to reduce costs to governnent
and private businesses. (see, Attorney General’s menorandumin

support for S.1939-A, July 21, 1986, Bill Jacket, L.1986, ch.
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682) . The theory behind the statutes was t hat by
structuring a portion of the |large awards for future danages,
the injured party woul d be guaranteed that conpensation as the
need arose, while the defendant/insurer "paying a judgnment in
periodic installnents [would] reduce[] the overall cost of the
judgnment by permitting the insurer to retain and invest the
bal ance of the award before installnments cone due". (CGovernor’s
Program Mem, Bill Jacket, L.1985, ch. 294, at 7-8).

50-B's basic operation is fairly straightforward: past
damages are paid in a lunp sum (CPLR 5041(b)). Future damages,
which are awarded by the jury w thout reduction to present val ue
(CPLR 411(f)), are bifurcated for purposes of Article 50-B. The
first $250,000 is paid as a lunp sum (CPLR 5041(b)). The
remai nder, after subtraction of attorney’s fees and other
adjustnents, is to be paid in periodic installnents. (CPLR
5041(e), which also requires defendants to purchase an annuity

contract). See, Rohring v. Gty of Nagara Falls, 84 N Y. 2d 60,

614 N.Y.S. 2d 714 (1994). But as this Court cautioned, while
plaintiffs have a right to be nmade whol e, they have no right to
over-conpensation. 1d., 84 NY.2d at 67.

As this was a wongful death action, 85-4.3(a) of the
Estates Powers & Trusts Law is inplicated. EPTL 85-4.3(a)
provides that distributees in a wongful death action be awarded

“fair and just conpensation.” And while the statute provides
12



for interest to be added to the awards, the statute should not
be interpreted in such a way that would produce an absurd or

unjust result. See, MIlbrandt v. Green Refractories Co., 79

N.Y.2d 26, 580 N.Y.S.2d 147 (1992). According to EPTL 5-4. 3,
wongful death plaintiffs are entitled to fair and just
conpensation and interest on "the principal sum shall be added
as foll ows:

The danages awarded to the plaintiff may be

such sum as the jury or, where issues of

fact are tried without a jury, the court or

referee deens to be fair and just

conpensation for the pecuniary injuries

resulting fromthe decedent’s death to the

persons for whose benefit the action is

brought .lnterest wupon the principal sum

recovered by the plaintiff fromthe date of

decedent’ s death shall be added to and be a

part of the total sum awarded.

Bot h statutes advocate for just awards to plaintiffs. But
the First Departnent’s decision allowed precisely what this
Court warned against: plaintiffs have been awarded a wi ndfall by
being allowed to discount future awards to the date of death and
then adding interest on those anounts. Despite plaintiffs
requesting and the jury awardi ng specified anmounts for past and
future itens, plaintiffs demand that the jury's entire award be
di scounted back to the date of death. This logic 1is
antithetical to the facts and controlling precedent.

The jury in this case gave awards for past and future

itens. Indeed, it was instructed to separate its awards into
13



past and future. The jury did not awar d one lump  sum
al though plaintiff's calculations would effectively treat the
awards as if they were one. The past awards were conprised of
itens fromthe date of the decedent's death to the date of the
verdict; i.e., pre-verdict. The jury' s awards for the future
concerned damages fromthe date of verdict into the future for a
period specified by the jury; i.e., post-verdict. They were
incurred at different tines, and these | osses were to be treated
differently, not as a conbined "principal sunt as advanced by
the First Departnent. Plaintiff msinterprets this Court’s
hol di ng Rohring that "future damages should be discounted to the
date of liability, which by the statute is the date of death,
before interest is calculated on them" 1d., 84 NY.2d at 69.

That quoted nessage actually refers to MIbrandt, supra. The

facts and issues in Rohring were different as Rohring did not
involve a wongful death claim and the issue did not involve
pre-verdict interest. And based upon this erroneous
interpretation, plaintiffs have demanded a result that
underm nes the intent of 50-B and this Court’s precedent.

In its decision that granted reargunent, the Appellate

Division cited to MIbrandt, supra, and inexplicably reversed

itself citing to this Court’s language "[t]he statutory term
"principal sum is 'sinply the discounted sum without any

included interest-i.e., discounted to the date of death'."
14



(enmphasis in Appellate D vision ruling) Toledo v. lIglesia N

Christo, 75 A . D.3d 436, 903 N.Y.S.2d 741 (1° Dep’'t 2010). The
First Department, however, disregarded what this Court
previously rul ed. I ndeed, when this Court in MIbrandt
summari zed the positions of the parties and the rulings by the
appel l ate courts, it noted that it has acknow edged the nerit of

"the contrary holding of the Second Crcuit" in Wodling v.

Garrett Corp., 813 F.2d 543 (2d Cr. 1987). M/ brandt, supra,

at 33. Wiile this Court approved of the Second Circuit’s
interpretation of the statute, the First Departnent abandoned
it, and plaintiff disregards it.

Before reviewing this Court’s decision in MIlbrandt, it is
crucial to discuss the precedent it acknow edged and relied

upon, nanely, the Second Circuit’s decisions in Waodling, supra,

and Lin v. McDonnell Douglas Corp., 742 F.2d 45 (2d Gr. 1984).

In Lin, plaintiff argued that interest had accrued on the entire
award while the defendants sought to Ilimt it to the |osses
deened to have occurred between the date of the decedent's death
and the entry of judgment. Id., 742 F.2d at 51. The Second
Circuit ruled that EPTL 8 5-4.3 should be "construed as
defendants contend."” (enphasis added) I1d. The purpose of the
statute was to conpensate for "pecuniary injuries" suffered by
the distributees of the decedent's estate. I d. The pre-

judgnment interest provision inplenented this goal by ensuring
15



that the distributees were conpensated for the tinme val ue
of the income stream the decedent would have earned between
death and the entry of judgnent. |d.

When it cane to wongful death recovery for future |ost
i ncome under New York |law, the Second Crcuit noted that it was
effectively split into two conponents: (1) conpensation for pre-
j udgnent | osses, as to which interest is applied at a statutory
rate (CPLR 8§ 5004); and (2) conpensation for post-judgnent
| osses, which are discounted to present value in order to offset
future earning power of a present |lunp sum award for future
| osses. I d. The Lin court decided that if pre-judgnment
interest were applied to the conponent of the award intended to
conpensate the plaintiff for post-judgnment |osses, plaintiffs
woul d effectively receive a double recovery. 1d. The Second
Crcuit found no basis for such a double recovery and held that
pre-judgnment interest was limted under New York |law to | osses

suffered between the date of death and the entry of judgnent.

1d., at 51-2.

The logic of the Second Circuit is sound. In every
wrongful death case, including this one, plaintiffs demand
recovery for separate and distinct | osses. Plaintiffs ask

juries to award them for exanple, past pain and suffering, past
medi cal expenses, past |ost earnings. These represent danmages

that will conpensate the decedent’s distributees for injuries
16



sustained fromthe date of date of death or an internediate
date until the tine of the verdict. These awards are obvi ously
not reduced to present value as they represent pre-verdict
awar ds. By operation of law, 9% interest is applied to pre-
verdi ct awards.

Plaintiffs in wongful death cases al so demand recovery for
injuries in the future, for exanple, future | ost earnings, |oss
of future household services, etc. And plaintiffs in this case
specifically asked the jury to award them such danages. These
awards for future damages are post-judgnment. According to the
statutory schene devised by the Legislature, the first $250, 000
is paidinalunmp sumw th the renai nder being discounted to the
present value in order to calculate attorney’'s fees and pre-
judgrment (CPLR 8§ 5002) interest. As these damages accrued at
the tinme of the verdict, the Second Grcuit's |ogical reasoning,
as approved by this Court, reveals that they should be
di scounted to the date of the verdict, not the date of death.
To hold otherwise would not give plaintiffs "fair and just
conpensation” but a windfall in interest.

The Second Circuit considered this issue again in Wodling,
supra, where the court reiterated its prior holding in Lin that
forbade the award of pre-judgnent interest for post-judgnent
losses. 1d., 813 F.2d at 559. The Second Circuit explained

that if pre-judgnent interest was applied to the conmponent of
17



t he awar d i nt ended to conpensate plaintiff for post-
judgnment |osses, they would effectively receive a double
recovery. Id., at 559-60. Wien the future loss award is

di scounted only to the date of judgnent, there should be no pre-

judgnent interest on those future losses. I|d., at 560. [ndeed,
the Second Circuit noted that in its review of cases, it
appeared as though it was "prior practice . . . to discount the
plaintiffs post-judgment |osses all the way back to the

decedent’s death, in which case, the award of pre-judgnent
interest starting fromthe sane date is needed to provide ful
conpensation for the loss." |Id.

Essentially, the Second Circuit concluded that adding pre-
verdict interest to an award for post-verdict danages is
contrary to the express purpose of the EPTL's charge that
plaintiffs be awarded "just and fair conpensation.” This Court

in MIlbrandt, supra, agreed with the Second G rcuit's reasoning.

Plaintiff asks this Court to reject its prior rulings and rule
contrary to the intent of the EPTL and 50-B.

The flaw in plaintiff's argunents concerns the fundanenta
di fference between past and future awards and how 50-B was
intended to treat future awards. According to 50-B, when a jury
awar ds conpensation for a future loss, it is to be discounted
back to a particular tinme. This discounted anount represents a

sum that, if invested at that tine at reasonable rates of
18



return, would theoretically produce the intended anobunt at
the future tine when the loss is incurred. In Mlbrandt, this
Court held that when the intended anpbunt is not discounted to
the date of death, but only to the date of verdict, the award
i ncludes the return that would be earned on the principal from
the date of death to the date of the verdict. 1d. It continued
that the effect of adding interest to such an award under EPTL 8§
5-4.3 would be to pay plaintiff again the return that was
already included in the award. |d.

This Court's construction of the statute that excluded
doubl e recovery of interest was consistent with the settled goal
that danages in a wongful death action are to conpensate the

"decedent’s distributees for no nore than their pecuniary |oss."

(enmphasi s added) Id., at 35. But the inclusion of this
"unearned wi ndfall interest" that plaintiff demands in this case
is "the antithesis of conpensation.” |Id., at 35.

The plaintiffs in M| brandt clainmed that the EPTL did not
di stingui sh between pre-verdict and post-verdi ct danages: only
for interest on the principal sum This is what plaintiff
advances in this case and what the First Departnent relied upon.
This Court cautioned, however, that the EPTL could "easily be
construed to circunvent the unfair and arbitrary effects that
could result from the adoption of plaintiff's construction.”

Id., at 36. This Court then noted that if the statutory term
19



"principal suni was given its "natural meani ng  consi st ent

with the sense of the statute,” it would sinply be "the
di scounted sum w t hout any included interest; i.e., discounted
to the date of death.”™ Id. This was the |anguage the First

Departnent seized upon in reversing itself. This was error

| ndeed, this Court’s reasoning did not end with this cited
sentence, and it continued that if the damages were di scounted
only to the date of verdict, then that award already included
interest on the principal sumfromthe date of death to the date
of verdict, and any additional interest would constitute a
w ndfall. Id., at 36. This Court's construction of "principa
sum " which contradicts the interpretation denmanded by plaintiff
and followed by the First Departnent, avoids this anomaly and
furthers the basic policy underlying EPTL 5-4.3. Id.

This Court reasoned that when |osses were ongoing and
spread over the period fromthe date of the decedent’s death to
the date of the verdict (i.e., pre-verdict)they may be viewed as
resulting froma series of discrete |osses occurring after the
decedent’ s deat h. Id. at 37. If interest was conputed as
t hough | osses all occurred sinmultaneously at the tinme of the
decedent’s death, interest was necessarily included for danmages
that have not yet been sustained. This Court then inplicitly
rejected the position advanced by plaintiffs when it noted that

t hese anounts did "not represent interest earned on conpensation
20



for losses actually incurred and, if added,” would be "a
pure windfall." 1d.

Wth respect to an award for future |losses, this Court
ruled that EPTL 8 5-4.3 should be construed to avoid the unfair
inposition of a windfall and ruled that "(i)nterest upon the
princi pal sumrecovered" neans interest conputed fromthe tine
that the particular loss is sustained upon which the interest
becones due. Id., at 37.

Significantly, this Court agreed with the Second Grcuit's
holding in Wodling that the procedure to be followed in
conputing pre-verdict interest on past |osses incurred at
di screte times from the date of death until the date of the
verdict should be as set forth in CPLR sec. 5001(b); i.e., by
calculating the interest upon each item fromthe date it was
incurred or upon all of the damages from a reasonable single
internmedi ate date. Therefore, the interest on future damages
shoul d be cal culated fromthe date of the verdict as that was
when it was incurred. |d.

The focus of the Second Crcuit that this Court adopted was
to consider when the "loss" was incurred. Pre-verdict |osses in
wongful death clains accrued at the tinme of death. The
interest to be applied on these awards was from the date of
death until the verdict, as that was when past |osses ended. A

jury’s award of future |osses accrues on the date of the
21



verdict, not the date of death. To discount this future award
back to the date of death would be antithetical to the intent of
the EPTL and 50-B. But plaintiffs continue to advocate for a
wi ndfall despite rulings to the contrary. This Court in
M | brandt expl ained that when damages were only discounted to
the date of the verdict and not the date of death, "the award
i ncludes the return that would be earned on the principal from
the date of death to the date of verdict.”" 1d., 79 NY.2d at
35. Therefore, the judgnent included pre-verdict interest from
the date of death because it was based upon the present val ue of
the award at the tinme of the verdict. Plaintiff's demands are
what this Court warned agai nst—dnj ust conpensati on—by demandi ng
pre-verdict interest on post-verdict damages. This resulted in
a $1.2 mllion windfall. Accordingly, the determ nations of the

| ower courts should be reversed.
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CONCLUSI ON

This Court should reverse and remand this matter back to
the Suprene Court for entry of an appropriate judgnent
consistent with the foregoing.

Dat ed: Jericho, New York
Sept enber 21, 2011

Respectful ly subm tted,

Lawt on W Squires, Esq.
Presi dent of the Defense Associ ati on of
New York, | nc.

Andr ew Zaj ac, Esq.

Def ense Associ ati on of New York, Inc.
c/o MGw, Alventosa & Zajac

Two Jericho Plaza, Ste. 300

Jericho, New York 11753-1681

(516) 822-8900

By:

Andr ew Zaj ac, Esg.

O Counsel

Andr ew Zaj ac, Esg.

Dawn C. DeSi none, Esq.

Rona L. Platt, Esq.

Brendan T. Fitzpatrick, Esq.
David B. Hamm Esq.
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